GUI DELI NES FOR CONDUCTI NG
REVI EW6 OF ETHI CS PROGRAMS AT
EXECUTI VE BRANCH AGENCI ES

May 2001

U S. OFFI CE OF GOVERNMENT ETHI CS
OFFI CE OF AGENCY PROGRAMS
PROGRAM REVI EW DI VI SI ON



Tabl e of Contents

INtroducCti ON. . . . .. e

Authority and Qojective. . ... ... .. e

Pre-Review Preparati on............ ... . . .

Time Frames. .. ... ..

ReVI BW St ePS. . . o

Compliance with Procedural Requirenents...............

A. Public Financial Disclosure System..............
Confidential Financial Disclosure System........
Ethics Agreements............ .. ...
5 CF.R 8 2635.104(c) Witten Exenptions........
5 CF.R 8 2635.204(d) Witten Determ nations...

nm o O W

5 CF.R 8 2635.204(g) Witten Determ nations/
Authorizations........... .. ... . . ..

5 CF.R 8§ 2635.502(d) Witten Authorizations...
H 5 CF.R § 2635.503(c) Witten Waivers...........
. 5 CF.R 8 2635.605(b) Witten Authorizations...

J. 5 CF.R 8 2635.803 Advance Authorizations to
Engage in Qutside Enploynent/Activities.........

=

5 CF.R § 2636.307 Advance Witten Authori -
zations to Teach for Conpensation...............

Witten OQpinions/Counseling......................
31 U.S.C. 8 1353 Travel Acceptances..............
5 U S C 8§ 4111 Travel Acceptances...............

o 2

Education and Training................u o,

25
26
26
27



Tabl e of Contents (conti nued)

P. Special CGovernnment Enployees................... 39

Q Agency Reports to OGE. ......... ... ... 44

R Agency G ft Acceptance Authority............... 46

1. Conpliance Wth Substantive Restrictions.......... a7

A. Crimnal Conflict of Interest Statutes......... 48

B. Oher Statutes........... .. ... . .. ... 48

C. Executive Oders........... ... 48

D. Regulations. .......... .. ... 49

I11. Enforcenent of Requirements and Restrictions...... 50

A. Procedural Requirements........................ 50

B. Substantive Restrictions....................... 51

V. Overall Assessnent of the Ethics Program......... 52
Reporting Format. . ..... ... ... .. . e e e 53
Fol | oW UP. . .o 58



These gui delines are intended to serve as a basic road map for
conducting U.S. Ofice of Government Ethics (OGE) reviews of ethics
prograns at executive branch departnents and agencies. The ethics
programreviews are typically scheduled in a programplan for each
cal endar year which sets forth, by quarter, the departnments and
agencies to be reviewed and the staff assigned to each review. It
shoul d be enphasi zed that these guidelines are mninmal and, where
reason dictates, should be exceeded in order to fulfill properly
the objective of an ethics review (as described immediately
below). This is particularly true as to the performance of the

revi ew steps described |ater in the guidelines.

AUTHORI TY AND OBJECTI VE

The authority for conducting ethics programreviews is found
intitle IV of the Ethics in Government Act of 1978, as anmended,
and the inplenenting regulations at 5 CF. R part 2638. Under
title IV such authority cones from5 U S. C. appendi x, 8 402(b)(3)
and (5), wherein the OGE Director is to nonitor and investigate
i ndi vi dual and agency conpliance with the public and confidentia
financial disclosure requirenents; 8 402(b)(9), wherein the OGE
Director may order corrective action on the part of agencies and
enpl oyees; and 8 402(f), wherein the processes for carrying out
corrective action are prescribed. Under 5 CF.R part 2638, OGEis
to nonitor conpliance with the public and confidential reporting

requi rements (8 2638.102(a)(4)), and evaluate the effectiveness of



progr ans desi gned to prevent conflicts of i nt er est
(8 2638.102(a)(6)). Subparts D and E inplenment the corrective
action authority given to the Director under 5 US.C app.,
8 402(b)(9) and (f).

Wth this statutory and regulatory authority as a backdrop,
the objective of an ethics programreview nmay be articulated. In
sinple terns, the purpose of the programreview is to determ ne
whet her a departnent or agency has an effective ethics program
tailored to the mssion of the agency. This includes determ ning
whet her the programconplies with all applicable ethics statutes,
regul ations, instructions, and procedures, has an effective program
structure with adequate staffing, and has a strong nonitoring
systemwi th effective enforcenent nmechani sns and i nternal controls.
I ndi viduals performng a review are to conduct thenselves as

managenent consultants rather than investigators.

PRE- REVI EW PREPARATI ON

Each ethics program review should be preceded by thorough
preparation. This pre-review preparation should comence well in
advance of the entrance conference, signifying the commencenent of
the review. The preparation shoul d basically consist of gathering
background information, a review of any pertinent docunents, and
di scussions with know edgeabl e individuals at OGE or el sewhere
Background information to be gathered should include the agency's

m ssion, size, budget, etc. Pertinent docunents to be reviewed



shoul d i ncl ude departnment or agency-rel ated docunents filed in the
OCE file according to the OGE Records Retention Schedule as
adm nistered by OGE's O fice of Informati on Resources Managenent.
In particular, agency correspondence associated wth the
adm ni stration of the ethics program(filed under ETH 1) and et hics
program review reports (filed wunder PRD- Reports) should be
revi ewed. The annual Agency Ethics Program Questionnaire
(Questionnaire) (filed under EDU Training Questionnaire) should
al so be revi ewed and any di screpanci es between the data reported on
the Questionnaire and the ethics programreview findi ngs should be
noted in the working papers for possible inclusion in the report.
In addition, the working papers from the previous review, the
sem annual agency | nspector Ceneral's (1 G report, and any agency-
specific legislation should be revi ewed.

Di scussions with individuals should include a neeting attended
by the OCE staff assigned to the review, the OGE desk officer to
whom the departnent or agency to be reviewed is assigned, the
Assi stant to the Chief of the Program Review Division or the Chief
of the Program Revi ew Di vi sion, and any ot her individual at OGE who
m ght be know edgeabl e concerni ng the agency's ethics program |f
the Assistant to the Chief or the Chief of ProgramReviewis unable
to attend the neeting, the Deputy Director, Ofice of Agency
Prograns (Deputy Director, QOAP) should attend in place of the
i ndi vi dual . Beyond OGE, any relevant information which may be
gl eaned from agency ethics officials when contacting them to

announce the revi ew and schedul e the entrance conference woul d be



wel conmed. During the review, any questions or problens which arise
shoul d pronptly be brought to the attention of the Assistant to the
Chief, the Chief of Program Review, or the Deputy Director, OAP

Al of the preparation, of course, presupposes that there is
a wor ki ng knowl edge of all executive branch-w de statutes, orders,
and regul ations related to ethics.

After establishing the cormencenent date of the ethics program
review with the agency's ethics official, a confirmation letter
wi |l be prepared and sent to the designated agency ethics official

(DAEO) or the alternate DAEQ.

TI ME FRANMES

I n general, the nunber of ethics programrevi ews schedul ed for
each teamin the program plan for the cal endar year shoul d govern
the amount of time each team devotes to conducting the fiel dwork
for each review and witing the report. Wthin this framework the
conduct of the fieldwrk should be continuous, not taking |onger
t han four weeks, and the report shoul d be submitted to the Chief of
Program Review within four weeks from the end of the fiel dwork.
The end of the fieldwork will typically be considered to be the
date of the departnment or agency exit conference. |If the conduct
of the fieldwork and the holding of the exit conference are not
continuous in time, the end of the fieldwork will be considered to
be the date on which all fieldwork other than the exit conference

has been acconpli shed.



REVI EW STEPS

Not e:

Review wll generally focus on the previous

cal endar year

l. Conmpl i ance with Procedural Requirenents.

A

Public financial disclosure system (excluding Special

Gover nment enpl oyees (SGEs) addressed in |.P. bel ow).

1.

Cbtain the witten procedures the agency has
established, pursuant to section 402(d)(1) of the
Et hi cs in Gover nnment Act of 1978, as
anended (5 USC app., 8§ 402(d)(1)), for
collecting, reviewing, evaluating, and making
publicly available public financial disclosure
reports (SF 278).

Through a review of the procedures and di scussi ons
with ethics officials, determ ne whether or not the
procedures conform with all applicable statutes,
regul ati ons, and executive orders.

Det erm ne whether or not the agency requires the
filing of supplenental confidential financial
di scl osure reports by public filers under 5 C. F. R
88 2634.904(c) and 2634.907(b). If so, determ ne

whet her or not:



Suppl enental agency regulations have been
approved by OGE in accordance with 5 C F. R
§ 2634.103; or

I f supplenmental agency regulations have not
been approved by OGE, suppl enent al
confidential reporting forms and requirenents
have been approved by OGE in accordance with

5 C.F.R 8§ 2634.601(b) and 2634.901(b).

As appropriate, obtain copies of the agency's

suppl enmental regul ati ons and reporting forns.

Determ ne whether or not the agency is using an

electronic SF 278 and, if so:

a.

Determne whether it 1is a non-fillable,

fillable, or “smart” fillable version of the

SF 278; and

Revi ew the el ectronic SF 278 to ensure that:

(1) It precisely duplicates (to the extent
technically possible) the original SF
278;

(2) It represents the nost recent edition, or
all omabl e previous edition, of the SF
278;

(3) If it varies from the original SF 278
(e.g., continuation pages not included in

the original form etc.), it has been



approved by OCE and the CGeneral Services
Adm ni stration (GSA); and

(4) If it is a “smart” fillable version, it
has been approved by OCGE, GSA, and the
O fice of Managenent and Budget (QwB)'
and the series of questions or pronpts
are conplete, accurate, and | ogical.

Not e: Li kewi se, where non-electronically-generated SF
278s are being used, ensure that they are the nost
recent edition, or allowable previous edition, of
the form and, where apparent copies of an original
SF 278 are being used, ensure that they precisely
duplicate the original SF 278.

Not e: Where the ethics program at one or nore conponents
of a departnent or agency is being reviewed, |.A 6.
through 14. below need only be applied to the
conponents under review. For exanple, where the
ethics program at the US Mnt, US. Custons
Service, and the Bureau of Engraving and Printing
at the Departnment of the Treasury is being
revi ewed, the conplete judgnental sanple required
by 1.A 11. below would be applied only to those

or gani zat i ons.

o lC!\/B approval is required unless nine or fewer private
citizens (including new entrants and term nees) are reasonably
expected to use the form per year.
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btain a master list of individuals required to
file public financial disclosure reports and, as
appropri at e, t he correspondi ng suppl enent al
confidential reports during the previous cal endar
year. In addition, if there is doubt as to the
conpl eteness or accuracy of the master |ist,
i ndependently verify its conpl eteness or accuracy
(e.g., wth the personnel or payroll office,
agai nst an agency directory, etc.).

otain fromOGE s Fi nanci al Disclosure Division the
current master list of Presidentially-appointed,
Senat e-confirmed (PAS) enployees required to file
public financial disclosure reports.

Through a review of the agency’s and OGE' s naster
lists, determne whether or not there are any
di screpancies as to PAS filers and, if so,
reconcil e the di screpanci es.

Through a review of the agency’s naster list and
di scussions wth ethics officials, det erm ne
whet her or not reports generally have been filed as
required in a tinely manner in accordance with 5
USC app., 8 101, 5 CF.R §8 2634.201, the
written agency procedures, and, as appropriate, the
suppl emental agency regulation, i.e., new entrant
reports by no later than 30 days after assuming a

covered position (except PAS noninee reports),



10.

11.

annual reports by no later than My 15, or
term nation reports by no |ater than 30 days after
| eaving a covered position.

Through discussions wth ethics officials and
ot hers involved in the devel opnment of the agency’s
master |ist, determ ne what nechanisns, if any, are
in place to identify individuals within 30 days of
their entering or | eaving a covered position and to
provide those individuals wth the required
financi al disclosure report.

Using the master list(s), obtain all of the public
reports filed by PAS, non-career Senior Executive
Service (SES), and Schedul e C enpl oyees (i ncluding
for each PAS filer, the reports maintained at both
the agency and OGE), and either a 20% judgnenta

sanple of the remaining reports filed by regular
enpl oyees or 50 reports, whichever is greater. As
appropri at e, t he correspondi ng suppl enent a

confidential reports should be included. Wen the
20% sanple size exceeds the nunber of reports
necessary to determne a consistent pattern, the
Assistant to the Chief or the Chief of Program
Revi ew can aut hori ze an adj ustnent in the nunber of
reports to be reviewed. By contrast, if an agency
has less than 50 reports required to be filed by

enpl oyees other than PAS, non-career SES, and



Not e:

12.

13.

14.

Schedule C enpl oyees, all such reports nust be
revi ewed.

Thr ough di scussi ons with ethics officials,
determ ne the status of any reports which coul d not
be obt ai ned.

If available, obtain the list(s) of contractors,
gr ant ees, regul at ed compani es, pr ohi bi t ed
conpani es, etc., with whomthe agency does busi ness
or which could be affected by agency actions. Use
any such list(s) accordingly in reviewing the
public reports in I.A 14. bel ow.

Review the reports which have been obtained to
ensure that the reports:

PAS Annual and Term nati on Public Reports

a. Have been filed in a tinely manner;

b. Have been revi ewed and certified by the agency
by no | ater than 60 days after being filed, in
accordance with 5 U. S.C. app., 8§ 106(a)(1l), 5
CFR § 2634. 605, the witten agency
pr ocedur es, and, as appropri at e, t he
suppl ement al agency regul ati ons;

Only continue with review steps |.A 14.c. through

e. below for PAS annual or termnation reports

whi ch have been reviewed by the agency.

C. In the case of annual reports, have been

copied and forwarded to OCGE for review by no

10



| at er than Septenber 15, in accordance with 5
C.F.R § 2634.602(c)(2) and OGE policy;?

d. In the case of term nation reports, have been
copied and forwarded to OGE for review by no
|ater than 60 days after being filed, in
accordance with 5 CF. R 8 2634.602(c)(2); and

e. Have been reviewed and certified by OGE by no
|ater than 60 days after being forwarded to
OGE, in accordance with 5 US. C app., 8§
106(a)(1) and 5 C.F.R § 2634. 605;

Al G her Public Reports (fromnon-PAS filers)

a. Have been filed in a tinely manner;

b. Have been reviewed and certified by the agency
by no | ater than 60 days after being filed, in
accordance with 5 U.S.C. app., 8§ 106(a)(1l), 5
CF.R § 2634. 605, the witten agency
pr ocedur es, and, as appropri at e, t he
suppl enent al agency regul ati ons;

C. Are conplete and accurate, in accordance with
5 US C app., 8 102, subpart C of 5 CF.R
part 2634, the SF 278 instructions, the

witten agency procedur es, and, as

*Not wi t hst andi ng the Septenber 15 deadline, OGE prefers, for
the sake of the efficiency of its report review process, that
agenci es forward copi es of annual PAS reports to OGE for review as
soon as the agencies have reviewed and certified the reports.

11



Not e:

B.

Not e:

appropri at e, t he suppl enment al agency
regul ati ons; and
d. Reveal no actual or potential violations of
t he substantive restrictions in Il. bel ow
A report which has not been certified by an agency
reviewing official or by OGE by the 61° day after
being filed pending the receipt of requested
additional information generally will be considered

to have been reviewed wthin the 60-day period.

Confidential financial disclosure system(excluding SGEs

addressed in |.P. below).

Where the admnistration of the confidential
reporting system has been del egated by an agency's
central ethics office, the steps which foll ow shal
apply to each administrative unit whose systemis
bei ng revi ewned.

btain the witten procedures the agency has
est abl i shed, pur suant to 5 U S C app.
§ 402(d)(1), for collecting, revi ew ng, and
eval uati ng confidenti al fi nanci al di scl osure
reports (OGE Form 450).

Through a review of the procedures and di scussi ons
with ethics officials, determ ne whether or not the
procedures conform with all applicable statutes,

regul ati ons, and executive orders.

12



Thr ough di scussi ons W th et hics of ficials,
determ ne whether or not the agency allows the
filing of confidential certificates of no new
interests (OGE Optional Form 450-A) in accordance
with 5 CF.R § 2634.905(d).

Det er mi ne whet her or not the agency has established

suppl enental confidential financial disclosure

reporting requirenents. | f so, determ ne whether
or not:
a. Suppl emental agency regulations have been

approved by OGE in accordance with 5 CF.R
§ 2634.103; or

b. I f supplenental agency regul ations have not
been approved by OGE, suppl enent al
confidential reporting forms and requirenents
have been approved by OGE in accordance wth
5 CF.R 88 2634.601(b) and 2634.901(b).

As appropriate, obtain copies of the agency's

suppl enmental regul ati ons and reporting forns.

Det erm ne whether or not the agency is using an

el ectronic OGE Form 450 or OGE Optional Form 450-A

and, if so

OGE Form 450

a. Determine whether it is a non-fillable,
fillable, or “smart” fillable version of the

OGE Form 450; and

13



b.

Revi ew the electronic OGE Form 450 to ensure

t hat :

1. It precisely duplicates (to the extent
technically possible) the original OCGE
For m 450;

2. It represents the nost recent edition, or
al |l omabl e previous edition, of the OGE
For m 450;

3. If it varies fromthe original OGE Form
450 (e.g., continuation pages not
included in the original form etc.), it
has been approved by OGE; and

4. If it is a “smart” fillable version, it

has been approved by OGE and OVB® and the
series of questions or pronpts are

conpl ete, accurate, and | ogical.

OGE Optional Form 450-A

a.

3See footnote 1.

Ensure that it precisely duplicates (to the
extent technically possible) the original OCE
Optional Form 450-A);

Ensure that it represents the nobst recent
edition, or allowabl e previous edition, of the
OGE Optional Form 450-A; and

If it varies from the original OGE Optional

Form 450-A, it has been approved by OGE.

14



Not e:

Not e:

Li kew se, where non-electronically-generated OGE
Form 450s or OGE Optional Form 450-As are being
used, ensure that they are the nost recent edition,
or allowable previous edition, of the form and

where apparent copies of an original OGE Form 450
or OGE Optional Form 450-A are being used, ensure
that they precisely duplicate the original form as
appl i cabl e.

Thr ough di scussi ons W th et hics of ficials,
deternmine whether or not the agency has excluded
any individuals or class of individuals fromall or
a portion of t he confidenti al reporting
requirenents through the use of an alternative
reporting procedure which has been approved by OGE
in accordance with 5 C.F. R § 2634.905(c).

As appropriate, obtain a copy of the agency's
alternative reporting procedur e and t he
certification being used.

If you find that the agency has an alternative
reporting procedure, discuss with the Assistant to
the Chief or the Chief of Program Review the
appropriate review steps to be foll owed.

Discuss with ethics and program officials the
suf ficiency of coverage or possibl e overcoverage of
posi ti ons whose i ncunbents are required to file OGE

Form 450s and, as appropriate, OGE Optional Form

15



10.

11.

12.

450-As in accordance with 5 C F.R 88 2634.904 and
2634.905(d) .

btain a master list of individuals required to
file OGE Form 450s and, as appropriate, OCGE
Optional Form 450- As and suppl enental confidenti al
reports during the previous calendar year. | f
there is doubt as to the conpl eteness or accuracy
of the list, independently verify its conpl eteness
or accuracy (e.g., with the personnel or payrol
of fice, against an agency directory, etc.).
Through a review of the master |ist and di scussions
wth ethics officials, determ ne whether or not
reports generally have been filed as required in
accordance with 5 C.F. R 8 2634.903 and the witten
agency procedures, and, as appropriate, 5 C F. R
§ 2634.905(d) and the suppl enental agency
regul ations (by no | ater than Cctober 31 for annua
filers or, except for OGE Optional Form 450-A
filers who can only file annually, 30 days after
entering a covered position).

Through discussions with ethics officials and
others involved in the devel opnment of the master
list, determ ne what nechanisns, if any, are in
place to identify individuals within 30 days of

their entering a covered position and to provide

16



13.

those individuals with the required confidential
reporting form
Using the master |ist, select a judgnmental sanple
of :
a. 20% of the OGE Form 450s and, as appropri ate:
(1) 20% of the OGE Optional Form 450s; and
(2) Al of the supplenental confidential
reports which correspond to the OGE Form
450s sel ected

or

Not e:

b. 50 OCE Form 450s and, as appropri ate:
(1) 50 OGE Optional Form 450-As; and
(2) Al of the suppl enental confidenti al
reports which correspond to the OGE Form
450s sel ect ed,

whi chever is greater.

I f an agency has less than 50 OGE Form 450s (or
| ess than 50 OGE Optional Form 450-As) which were
required to be filed during the previous cal endar
year, all of the OGE Form 450s (and/or Optiona

Form 450- As) nust be reviewed. Moreover, when 20%
of the universe exceeds the nunber necessary to
deternmine a consistent pattern, the Assistant to
the Chief or the Chief of Program Review can
aut hori ze an adjustnent in the nunber of reports to

be revi ewed.

17



Not e:

14.

15.

Thr ough di scussi ons W th et hics of ficials,
determine the status of any OGE Form 450s and
Opti onal Form 450- As which could not be obtained.
Revi ew the OGE Form 450s and, as appropriate, the
suppl enental confidential reports which have been
obtained, wusing the list of <contractors, etc.
obtained in I.A 13. above, if available, to ensure
that the reports:

a. Have been filed in a tinmely manner;

b. As appropriate, have been reviewed by the
agency in a tinely manner; or by no later than
60 days after being filed, in accordance with
5 CFR 8 2634.605, the witten agency
pr ocedur es, and, as appropri at e, t he
suppl enent al agency regul ati ons;

A report which has not been signed by a review ng

official by the 61st day after being filed pending

the receipt of requested additional information
generally wll be considered to have been revi ewed
wi thin the 60-day peri od.

C. Are conplete and accurate in accordance wth
5 CF.R 8 2634.907(a), the OGE Form 450
instructions, the witten agency procedures,
and, as appropriate, the supplenental agency

regul ati ons; and

18



d. Reveal no actual or potential violations of

t he substantive restrictions in Il. bel ow
16. Reviewthe OCGE Optional Form450-As whi ch have been

obtained to ensure that:

a. They have been treated as a confidential
docunent, in accordance wth 5 CFR
§§ 2634.604(b) and 2634.901(d);

b. They have only been filed by regul ar enpl oyee
annual filers (not new entrants or SGES);

C. They have been conpleted and signed by the
filers;

d. They have been filed in a tinely manner; and

e. An OCE Form 450 has been filed within the
preceding three years or, if use of the OGE
Optional Form 450-A has been limted by the

agency, wthin the preceding one or two

year(s)."*
C. Et hi cs agreenents.
1. Identify all of the ethics agreenents associ ated

with the financial disclosure reports reviewed in

I. A and B. above.

“To ensure the currency of reported information in order to
prevent and detect conflicts of interest, filers may only use the
OCGE Optional Form 450-A for a maxi mum of three consecutive years
before being required to file another OGE Form 450 in the fourth
year. However, agencies may choose to further Iimt use of the OGE
Optional Form 450-A to two consecutive years or even one year
bef ore another OGE Form 450 i s required.

19



2. Through discussions with ethics officials and a
revi ew of pertinent docunments, ensure that:
a. The actions necessary to conply wth the
et hics agreenments (i.e., wai vers,
di squalifications (recusals), divestitures,
resignations from non-Federal positions,
reassi gnnments, and blind trusts) have been
taken within three nonths from the date of
each ethics agreenent, in accordance wth
5 CF.R § 2634.802(b);
Not e: In the absence of any such agreenents to review,
determ ne whether or not the agency has a process

for ensuring that the three-nonth deadline can be

met .

b. Where an ethics agreenent has been nade with
sonmeone other than the DAEO the individual
i nvol ved has pronptly apprised the DAEO of the
et hics agreenent, in accordance with 5 C F. R
§ 2634.803(d); and

C. Where an ethics agreenent has been nade by an

i ndividual, other than a nomnee to or
i ncunbent in a PAS position, the individual
i nvol ved has pronptly sent evidence of action
taken under 5 C F.R 8§ 2634.804(b) to the
DAEQ, in accor dance with 5 CF.R
§ 2634.804(a)(3).

20



Not e:

Where the ethics programat one or nore conponents
of a departnment or agency is being reviewed, |.C. 3.
and 4. bel ow need only be applied to the conponents
under revi ew.

otain from the agency and from OGE's Ofice of
General Counsel copies of all of the 18 U S.C. §

208(b) (1) waivers which were granted during the

previ ous cal endar vyear.

Through discussions with ethics officials and a

review of the waivers, ensure that:

a. There is not a pattern of nonconpliance wth
5 CF.R § 2640.301;

b. Where practicable, the agency has consulted
formally or informally with OGE prior to
granting the waiver, in accordance with 5
C.F.R 88 2640.303 and 2635.402(d)(4);

C. A copy of each waiver has been forwarded by
the agency to OGE, in accordance with 5 C F. R
88 2640. 303 and 2635.402(d) (4);

d. The waivers are rmaintained for public
i nspection, in accordance with 18 U S . C. 8§
208(d)(1) and 5 C.F.R § 2640. 304;

e. If any wai vers have been granted in regard to
enpl oyees serving on boards of directors of
non- Feder al nonprofit entities in their

official capacity, assessnments were made by

21



the agency as to the propriety of the
enpl oyees serving in their official capacity,
the agency’'s paynent of dues or other
expenses, enployee participation in fund-
rai sing, or the use of Governnment resources in
fulfilling board responsibilities;® and
f. The waivers reveal no actual or potential
viol ations of the substantive restrictions in
[1. bel ow
5. otain all of the witten notifications of
di vestiture/resignation and, as required to be in
witing by the agency (either informally or by
agency regulation supplenenting 5 CF.R part
2635), witten disqualifications (recusals) under 5

C.F.R §§ 2635.402(c), 2635.502(e), and 2635. 604(a)

associ ated with the ethics agreenents identifiedin

|.C. 1. above.

6. Through discussions with ethics officials and a
review of the notifications and disqualifications,
ensure that:

a. The written notifications of
di vestiture/resignation are in accordance with

the ethics agreenents;

°See OGE DAEQgr am #DO- 97- 027, dated June 11, 1997 and entitl ed
“Wai ver consultations under 18 U . S.C. § 208(b).”
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Not e:

b. The disqualifications have been devised in
accordance with 5 CF. R 8§ 2634.804(b)(1). In
particul ar, ensure that each disqualification
lists and describes the specific matters or
subjects to which the disqualification
applies, a statenent of the nethod by which
the agency will enforce the disqualification,
and a list of the positions of those agency
enpl oyees involved in the enforcenent (i.e.,
the individual's imediate subordinates and
supervisors); and

C. They reveal no actual or potential violations
of the substantive restrictions in Il. bel ow

If not enough notifications or disqualifications

are obtained to make a sufficient assessnent here

or pursuant to Il. below, obtain and review any
addi ti onal notifications or di squalifications
granted or executed during the preceding cal endar
year and, as necessary, the next preceding cal endar

year .

Witten exenptions fromsubpart Bof 5 CF. R part 2635,
pursuant to 5 CF. R 8§ 2635.104(c), for enployees

detail ed to non-Federal entities.
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otain all witten exenptions fromthe restrictions
of subpart B which were issued during the previous
cal endar year

Through discussions with ethics officials and a
review of the exenptions, ensure that such
exenptions have been granted in accordance wth

5 C.F.R § 2635.104(c).

Witten determ nations allow ng the acceptance of gifts

with a value in excess of $200 or cash or an investnent

interest for meritorious public service, or an honorary

degree froman institution of higher education, pursuant

to 5 C.F.R § 2635.204(d).

1

obtain all witten determ nations approving the

accept ance of such gifts and honorary degrees which

were issued during the previous cal endar year.

Through discussions with ethics officials and a

review of the determnations, ensure that such

det erm nati ons:

a. Have been made in accordance with 5 CF. R
§ 2635.204(d)(1) for gifts with a value in
excess of $200 or <cash or an investnent
interest, or § 2635.204(d)(2) for honorary
degrees; and

b. Reveal no actual or potential violations of

the substantive restrictions in Il. bel ow
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Witten determ nati ons of agency interest in authorizing
enpl oyees to attend wi dely attended gat herings of mnut ual
interest to the agency and others, as well as witten
aut hori zations for acconpanying spouses at these and
ot her events, pursuant to 5 CF. R 8§ 2635.204(9).

1. otain all witten determ nations of agency
interest in enployees' attendance at wdely
attended gatherings which were issued during the
previ ous cal endar year.

2. otain all witten authorizations for enployees to
accept an invitation froma sponsor or nonsponsor,
subj ect to appropriate |imtations, for an
acconmpanyi ng spouse or other guest to participate
inall or part of an event at which the enpl oyee's
participation is as a speaker or at a wdely
attended gat heri ng.

3. Through discussions with ethics officials and a
revi ew of the determ nations/authorizations, ensure
t hat such determ nations/authorizations:

a. Have been made in accordance wth 5 CF. R
§ 2635. 204(9g) (3) for enpl oyees, or
8 2635.204(g)(6) for acconpanying spouses or
ot her guests; and

b. Reveal no actual or potential violations of the

substantive restrictions in Il. bel ow
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Witten authorizations for enployees to participate in

particular matters i nvol ving specific parties whichraise

the question of inpartiality in the mnd of a reasonable

person, pursuant to 5 CF. R 8 2635.502(d).

1. (obtain all witten authorizations for enployees to
participate in particul ar matters i nvol vi ng
specific parties, which raise the question of
impartiality, which were i ssued during the previous
cal endar year

2. Through discussions with ethics officials and a
review of the authorizations, ensure that such
aut hori zati ons:

a. Have been made in accordance with 5 C F. R
8§ 2635.502(d); and
b. Reveal no actual or potential violations of

the substantive restrictions in Il. bel ow

Witten waivers of the disqualification requirenent
related to extraordi nary paynents fromfornmer enpl oyers,
pursuant to 5 C F.R 2635.503(c).

1. (obtain all witten waivers of the disqualification
requirenent related to extraordi nary paynents from
former enployers which were issued during the
previ ous cal endar year; and

2. Through discussions with ethics officials and a

revi ew of the waivers, ensure that such wai vers:
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a. Have been nade in accordance with 5 C F. R
§ 2635.503(c); and
b. Reveal no actual or potential violations of

t he substantive restrictions in Il. bel ow

Witten authorizations permtting an enployee to

participate in a particular mtter affecting the

financial interest of a prospective enployer with whom
the enpl oyee seeks enploynent and where a reasonable
person would be likely to question the enployee's

I npartiality, pursuant to 5 C.F. R 8§ 2635. 605(b).

1. Obtain all witten authorizations permtting
enpl oyees to participate in particular nmatters
affecting the financial interests of prospective
enpl oyers, raising questions of inpartiality, which
were i ssued during the previous cal endar year.

2. Through discussions with ethics officials and a
review of the authorizations, ensure that such
aut hori zati ons:

a. Have been nade in accordance with 5 C F. R
88§ 2635. 605(b) and 2635.502(d); and
b. Reveal no actual or potential violations of

the substantive restrictions in Il. bel ow
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Not e:

Advance aut hori zation for enpl oyees to engage in certain
out si de enploynent and activities, as required by the
agency pursuant to 5 CF. R 8§ 2635.803.

1. otain all of the witten authorizations to engage
in such outside enploynent and activities
associated with the financial disclosure reports
reviewed in |I.A and B. above.

2. Through discussions with ethics officials and a
review of the authorizations, ensure that such
out si de enpl oynent and activities:

a. Have been authorized in advance according to
5 CF.R § 2635.803 and any agency regul ation
suppl enenting 5 C. F. R part 2635; and

b. Reveal no actual or potential violations of
the substantive restrictions in Il. bel ow

If not enough witten authorizations are obtained

to make a sufficient assessnent here or pursuant to

1. below, obtain and review any additiona

authorizations granted during the preceding
cal endar year and, as necessary, the next preceding

cal endar year and ot her years.

Advance written authorization to engage in teaching for
conpensati on by covered noncareer enployees at |evels
above GS-15, pursuant to 5 U.S.C. app., 8 502(a)(5) as
i npl enmented by 5 CF. R 8§ 2636. 307.
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obtain all of the witten authorizations to engage
in such teaching by noncareer enployees at |evels
above GS-15 (along with the corresponding witten
requests) which were issued during the previous
cal endar year.

Through discussions with ethics officials and a
review of the authorizations, ensure that such
t eachi ng:

a. Has been authorized in accordance wth

5 CF.R 8§ 2636.307; and
b. Reveal s no actual or potential violations of

the substantive restrictions in Il. bel ow

L. Witten opinions/counseling.

1

Sel ect a sufficient j udgment al sanpl e of
opi nions/counseling issued during the previous
cal endar year addressing various ethics matters
(e.g., gifts, invitations, conflicts of interest,
outside enploynment, seeking enploynment, post-
enpl oynment, etc.) to nake an assessnent pursuant to
I.L.2. and II. bel ow

Through discussions with ethics officials and a
revi ew of the opinions/counseling rendered, ensure
t hat :

a. A counseling program for agency enployees

concerning all ethics and standards of conduct
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matters, including post-enploynment matters,
has been devel oped and conducted i n accordance
with 56 CF.R § 2638.203(b)(7);

b. Records have been kept, where appropriate, on
advice rendered in accordance with 5 C F. R
§ 2638.203(b)(8) and advice on honoraria has
been properly docunented accordingto 5 C. F. R
§ 2636.103(b);

C. Copi es of witten opinions issued by the DAEO
concerning the application of 18 U S.C
88 202-209 have been transmtted to OGE in
accordance wth 5 CF. R § 2638.313; and

d. The opinions/counseling rendered reveals no
act ual or pot enti al viol ations  of t he
substantive restrictions in Il. bel ow

M Acceptance of travel and related expenses from non-

Federal sources, pursuant to 31 U . S.C. § 1353.

1.

Gbtain from OGE s Education and Program Services
Di vision, for the agency being reviewed, a copy of
the nost recent semannual report to OGE of
paynents for travel and rel ated expenses accepted
from non-Federal sources pursuant to 31 US.C
§ 1353.

Using the sem annual report as a basis for

di scussions with the O&G desk officer to whom the
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departnment or agency being reviewed is assigned

det er m ne

a. The desk officer's understanding of the
agency's process for authorizing such travel
and related expenses and conpiling the
sem annual report;

b. Wether the desk officer identified any
probl enms on the sem annual report; and

C. Whether the desk officer identified any
probl ens the agency experienced in conpiling
t he sem annual report.

Thr ough di scussions with ethics officials or other

appropriate officials at the agency, review the

agency's process for conpiling the sem annua
report by determ ning:

a. Wio is responsible for collecting the
information to be reported, drafting the
sem annual report, and forwarding the report
to OGE; and

b. Whether an ethics official reviews the
sem annual report before it is subnmitted to
OCGE.

Det er mi ne whet her or not the agency has any witten

procedures inplenenting 41 CF. R part 304-1. If

so, determne whether the procedures are in

conpliance with part 304-1.
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NOTE:

Sel ect a judgnental sanple of 20% of the witten
authorizations to accept travel and related
expenses which were issued during the previous
calendar vyear, or 50 witten authorizations,
whi chever is greater. When 20% of the universe
exceeds the nunber necessary to determne a
consi stent pattern, the Assistant the Chief or the
Chi ef of Program Revi ew can aut hori ze an adj ust nment
in the nunber of authorizations to be revi ewed.

| f an agency has less than 50 witten
aut hori zations during the previous cal endar year,
all of the authorizations nust be reviewed. Also,
the judgnental sanple may include authorizations
for paynments which were identified on the
sem annual report. Finally, where the universe
cannot be identified with sufficient confidence,
paynents for the previous calendar year found on
the sem annual reports nmay be used as the basis for
sel ecting the judgnental sanple of authorizations.
If witten authorizations are not required, through
di scussions with ethics officials or other agency
officials, determ ne how authorizations to accept
travel and rel at ed expenses occur in the absence of
docunent at i on.

Review the witten authorizations which have been

obtai ned to ensure that each authorization:
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Has been aut horized by officials at as high an
adm ni strative | evel as practi cal , in
accordance with 41 CF.R §8 304-1.3(c), and
coordinated wth ethics officials, as
appropri at e;

s for a neeting or simlar function which the
enpl oyee has been authorized to attend in an
official capacity on behalf of the agency, in
accordance with 41 CF. R 88 304-1.3(a),
304-1.2(c)(3), and 304-1.4;

Is for travel and rel ated expenses which have
been accepted from a non-Federal source which
I's not disqualified on the basis of a conflict
of interest analysis nade in accordance with
41 C.F.R § 304-1.5;

Has been for paynent in kind or by check or
simlar i nstrunment, in accordance wth
41 CF. R 88 304-1.2(c)(5) and 304-1.6;

| f for an acconpanyi ng spouse, has
been approved in accordance with 41 C F. R
§ 304-1.3(b);

If in excess of $250, the paynent related to
such authorization has been reported to OGE
(or, if prior to the reporting deadline, wll
be reported to OGE) in accordance wth

41 CF.R 8§ 304-1.9; and
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Not e:

g. Reveal s no actual or potential violations of

the substantive restrictions in Il bel ow

Accept ance of travel and rel ated expenses from26 U.S. C.
8§ 501(c)(3) organizations (and others to which the
prohibitions of 18 U S. C. § 209 do not apply), pursuant
to 5 US C 8§ 4111.
1. obtain all of the witten authorizations to accept
such travel associated wth the financial
di scl osure reports reviewed in |I.A and B. above.
2. Through discussions with ethics officials and a
review of the authorizations, ensure that such
travel :
a. Has been authorized by the agency head or
his or her designee, 1in accordance wth
5 CF.R § 410.502;
b. Mor eover, has been authorized in witing, for
which records have been rmaintained, in

accordance with 5 CF. R 88 410.501 et seqg

and
C. Reveal s no actual or potential violations of
the substantive restrictions in Il. bel ow

If not enough witten authorizations are obtained
to make a sufficient assessnent here or pursuant to
Il. below, obtain and review any additiona

authorizations granted during the preceding
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cal endar year and, as necessary, the next preceding

cal endar year and ot her years.

0] Educati on and traini ng conduct ed pursuant to subpart G of
5 CF.R part 2638.°

1. Thr ough di scussi ons with et hics of ficials,

determ ne whether a witten plan for the annual

ethics training program for the current cal endar

year was devel oped by the beginning of the year, in

accordance wwth 5 CF. R 8 2638.706(a) and (b).

2. (btain a copy of the witten plan to ensure that it
i ncl udes:
a. A brief description of the agency’'s annua

training, in accordance with § 2638. 706(c) (1);

b. Estimates of the nunmber of enpl oyees who wl |
recei ve verbal training, in accordance with §
2638. 706(c) (2);

C. An estimate of the nunber of enployees who
will receive witten training, in accordance
with 8§ 2638.706(c)(3); and

d. Estimat es of the nunmber of enpl oyees who w ||

receive witten training, instead of verbal

®Subpart G of 5 C.F.R part 2638 was rewitten in plain
| anguage and issued as an interimrule, effective March 15, 2000,
wi th request for cooments (65 Fed. Reg. 7275 (February, 14, 2000)),
as corrected (65 Fed. Reg. 10598 (February 28, 2000)).
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trai ning, under certain exceptions in subpart
G 1in accordance with 8 2638.706(c) (4).

Thr ough di scussions with ethics officials, a review
of any pertinent docunments (including any witten
certifications by enployees or ethics officials),
and, as appropriate, nonitoring one or nore
sessions, review the initial ethics orientation
required by 5 CF.R 8§ 2638.703 to ensure that,
wi thin 90 days of begi nning work at an agency, each
new enpl oyee i s given:

a. 5 C.F.R part 2635 and any agency suppl enent al
standards of conduct regulation to keep or
review, in accordance with 8 2638.703(a)(1) or
summaries of part 2635, any supplenental
standards, and part | of Executive Oder
12674, as nodified by Executive Oder 12731,
to keep, in accordance with 8 2638. 703(a)(2);

b. The nanes, titles, office addresses, and
t el ephone nunbers of the DAEO and ot her agency
officials avail able to advi se the enpl oyees on
et hics i ssues, in accordance with 8
2638. 703(b); and

C. One hour to review the itens described in
.0 3.a. and b. above.

Thr ough di scussions with ethics officials, a review

of any pertinent docunents (including any witten
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certifications by enployees or ethics officials),

and, as appropriate, nonitoring one or nore

sessions, review the annual verbal ethics training
required by 5 CF. R 8§ 2638.704 to ensure that:

a. Each cal endar year, verbal training is given
to enpl oyees who are required to file public
financial disclosure reports, in accordance
with 8 2638.704(a);

b. The verbal training includes, as a m ninum
part | of Executive Order 12674, as nodified,
5 CF.R part 2635, any agency supplenental
standards, the Federal conflict of interest
statutes, and the nanes, titles, office
addresses, and tel ephone nunbers of the DAEO
and ot her agency ethics officials available to
advise the enployees on ethics issues, in
accordance wth § 2638. 704(b);

C. Enpl oyees are given a m ni mum of one hour of
official duty tinme for the verbal training,
either presented by a qualified instructor or
prepared by a qualified instructor and
presented by telecomunications, conputer,
audi ot ape, or videotape, in accordance with §

2638. 704(c) ;
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d. The qualified instructor is available during
and i mmedi ately after the verbal training, in
accordance with § 2638.704(d); and

e. Any exceptions to the wverbal training
requi r enent are in accordance wth 8§
2638. 704(e).

Through discussions with ethics officials and a

review of any pertinent docunents, review the

annual ethics training required by 5 CF.R 8§

2638. 705 to ensure that:

a. Each calendar year, training is given to
certain enpl oyees other than public filers, in
accordance with § 2638. 705(a);

b. The content of the training is in accordance
with 8§ 2638.705(b) (which refers to 8§
2638. 704(b) cited in 1.0 4.b. above);

C. Enpl oyees are given a mninum of one hour of
official duty time for verbal training at
| east once every three years, in accordance
with § 2638.705(c)(1);

d. Enpl oyees are gi ven an anmount of official duty
time the agency determines is sufficient for
witten training in the years in which the
enpl oyees do not receive verbal training, in

accordance with § 2638.705(c)(2);
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P.

Not e:

e. Any exceptions to the verbal training
requi r enent are in accordance wth 8§
2638. 705(d); and

f. There is a neans of verifying the type of
annual ethics training each enpl oyee receives
(i.e., verbal or witten) and such information
covering at | east the prior two cal endar years

can be retrieved.

Speci al CGovernnent enpl oyees (SGES).

1.

Through discussions with ethics officials and a

review of pertinent docunents:

a. Identify the types of individuals who serve
the agency for 130 days or |less during any
period of 365 days (i.e., serve tenporarily on
either afull-time, intermttent, or part-tine
basi s) ;

b. Identify any commi ttees, counci | s,
conmi ssions, etc. which advise the agency and
are conprised of individuals identified in
|.P.1.a. above; and

A pertinent docunent to review, in this regard

woul d be the GSA's Annual Report of the President

on Federal Advisory Conmittees.

C. Ensure that a determ nation was nmde as to

whet her these types of individuals are SGES in

39



accordance with 18 U S.C. 8§ 202(a) and OCE
I nformal Advi sory Menorandum 82x22.

2. Through discussions with ethics officials and a
review of pertinent docunents, for the previous
cal endar year:

a. Identify all SGE's who served as nenbers of
advisory conmttees, as experts/consultants,
or in other capacities; and

b. Ensure that a determnation was made as to
whet her each SCGE was required to file a
financial disclosure report’ in accordance
with, as appropriate, 5 C.F.R 88 2634.903 and
2634.904 (for confi denti al filers) and
88 2634. 201 and 2634.202 (for public filers).

3. otain the master list(s) of SCGEs required to file
public and confidential fi nanci al di scl osure
reports during the previous cal endar year.

4. Through a review of the naster |list(s) and
di scussions wth ethics officials, det erm ne
whet her or not reports generally have been filed as
required in a tinely manner in accordance wth
5 CF.R 8 2634.903 (for confidential filers) and
5 CF.R 8 2634.201 (for public filers).

I'f the agency is using electronic financial disclosure for
SGEs which has not been reviewed at 1.B.6. (excluding the OGE
Optional Form 450-A) and/or 1.A 5. above, either because none is
bei ng used for regular enployees or it is not the sane, those
revi ew steps should be followed, as applicable.
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otain all of the financial disclosure reports or a
sufficient judgnental sanple of the reports to nmake
an assessnent pursuant to |I.P.7. bel ow

Thr ough di scussi ons W th et hics of ficials,
deternmine the status of any reports that could not
be obt ai ned.

Revi ew t he reports whi ch have been obtai ned, using
the Iist of contractors, etc. obtained in I.A 13.
above, if available, to ensure that the reports:

a. Have been filed in a tinmely manner;

b. Have been revi ewed by the agency:

(1) For confidential filers, by nolater than

60 days after being filed, in accordance
wth 5 CF.R 8 2634.605 and the witten
agency procedures; or

(2) For public filers, by no later than 60

days after being filed, in accordance
with5US C app., § 106(a)(1), 5 CF.R
8§ 2634.605, and the witten agency
procedur es;

C. Are conplete and accurate in accordance wth:

(1) For confidenti al filers, 5 CFR

8§ 2634.907(a) and the OGE Form 450

i nstructions; or
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Not e:

(2) For public filers, 5 U S.C. app., § 102,

subpart C of 5 CF. R part 2634, and the
SF 278 instructions; and
d. Reveal no actual or potential violations of
t he substantive restrictions described in II.
bel ow.
Where the ethics programat one or nore conponents
of a departnent or agency is being reviewed, |.P.8.
and 9. bel ow need only be applied to the conponents
under review.
otain from the agency and from OGE' s Ofice of
General Counsel copies of all of the 18 U S. C. §

208(b)(3) waivers which were granted during the

previ ous cal endar vyear.

Through discussions with ethics officials and a

review of the waivers, ensure that:

a. There is not a pattern of nonconpliance with 5
C.F.R 8 2640. 302;

b. Where practicable, the agency has consulted
formally or informally with OGE prior to
granting the waiver, in accordance with 5
C.F.R 88 2640.303 and 2635.402(d) (4);

C. A copy of each waiver has been forwarded by
the agency to OGE, in accordance with 5 C F. R
2640. 303 and 2635. 402(d) (4);
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10.

11.

d. The waivers are mintained for public
i nspection, in accordance with 18 U S. C 8§
208(d) (1) and 5 C.F.R § 2640.304; and

e. The waivers reveal no actual or potential
viol ati ons of the substantive restrictions in
I'l. bel ow

obtain, as required to be in witing by the agency

(either informally or by agency regulation

supplenenting 5 CF.R part 2635), all witten

disqualifications under 5 C.F.R 88 2635.402(c),
2635.502(e), and 2635.604(a) associated with the

financial disclosure reports reviewed in |.P. 7.

above.

Through discussions with ethics officials and a

review of the disqualifications, ensure that:

a. The disqualifications have been devised in
accordance with 5 C F.R 8§ 2634.804(b)(1). In
particul ar, ensure that each disqualification
lists and describes the specific matters or
subjects to which the disqualification
applies, a statenent of the nethod by which
the agency will enforce the disqualification,
and a list of the positions of those agency
enpl oyees involved in the enforcenent (i.e.,
the individual's imediate subordinates and

supervi sors); and
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Not e:

b. They reveal no actual or potential violations
of the substantive restrictions in Il. below.
If not enough disqualifications are obtained to
make a sufficient assessment here or pursuant to
Il. bel ow, obtain and revi ew any addi ti onal waivers
or disqualifications granted or executed during the
precedi ng cal endar year and, as necessary, the next
precedi ng cal endar year and ot her years.
12. Counsel ing and education and trai ning.
Foll owi ng basically I.L. and O above, ensure that
t he counseling and education and training of SGEs
comply with 5 C.F.R 88 2638.203(b)(7) and (8),
2638. 313, 2638.703, and 2638. 704.

Agency reports to OGE, pursuant to 5 U S . C app.,

8§ 402(e)(2), of referrals of violations of crimnal

conflict of interest statutes to the Departnent of

Justice in accordance with 28 U S.C. § 535.

1. Through di scussions with appropriate officials and
a review of any pertinent docunents, ensure that
OGE is concurrently notified of all referrals of
violations of crimnal conflict of interest
statutes (18 U.S.C. 8§88 203, 205, 207, 208, and 209)
to the Departnent of Justice, in accordance wth

5 CF.R § 2638.603(b), by determ ning:
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a. The identity of the organizational unit(s) at
the agency that are nmaking referrals to the
Attorney Ceneral (e.g., the office of the IG
DAEO s office, etc.);

b. The identity of the organizational unit(s) at
the agency that are notifying OGE of the
referrals;

C. Whet her the organi zational unit(s) responsible
for these actions are aware of the requirenent
to notify OGE of such referrals;

d. Whet her the organizational wunit(s) which
notify OGE of the referrals use the
"Notification of Conflict of I nt erest
Referral™ form (OGE Form 202); and

e. If nore than one organizational wunit s
involved in either making the referral to the
Depart ment of Justice or concurrently
notifying OGE, whet her the agency has
consi dered having only one unit responsible
for each requirement or both requirenents.

Through di scussions with appropriate officials and

a review of any pertinent docunents, ensure that

the disposition of any such referrals (e.g.,

i ndi ct ment, i nformation filed, prosecuti on

decl i ned, disciplinary or corrective action
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initiated, etc.) has been pronptly reported to OCE
in accordance with 5 CF. R 8 2638.603(c).

R. Acceptance of gifts under a separate departnment or agency

gi ft acceptance authority.

1

Det erm ne whether the departnent or agency has a
separate gift acceptance authority and, if so,
obtain copies of the authorizing statute and any
i npl ementing regul ation and i nternal policy.
Determine whether there is a limt on which
enpl oyees, on behalf of the departnent or agency,
can utilize the gift acceptance authority.
Determine whether or not the statute or any
I npl ementi ng regul ati on or I nt er nal policy
prohi bits enpl oyees, on behal f of the departnent or
agency, from
a. Soliciting gifts generally; or
b. Accepting gifts from prohi bited sources which
rai se real or apparent conflicts of interest.
Det erm ne  whet her the departnent or agency
mai nt ai ns a record of t he
aut hori zati ons/acceptances of such gifts and, if
so, select a sufficient judgnental sanple of the
aut hori zati ons/ accept ances for t he previ ous
cal endar year to make the determnations in |.R 5.

bel ow.
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5. Through discussions with ethics officials and a
revi ew of the authorizations/acceptances, determ ne

whet her such gifts:

a. Have been solicited in violation of the
authorizing statute or any inplenenting
regulation or internal policy (or, in the

absence of any such prohibition, in violation
of 41 CF.R § 304-1.2(b));

b. Have been accepted from a prohibited source
which raises a real or apparent conflict of
interest in violation of the authorizing
statute or any regulation or internal policy
(or, in the absence of any such prohibition,
in violation of the substantive restrictions
inll. below);

C. Could have been accepted under 31 U S. C
§ 1353; and

d. Have otherw se been accepted in accordance
with the authorizing statute and any

i mpl enenting regul ation and i nternal policy.

Conpl i ance with Substantive Restrictions.

Through a review of the reports and docunents in |I. above and
di scussions with ethics officials, assess whether or not there
are any actual or potential violations of the substantive

restrictions containedinthe foll ow ng statutes, regul ati ons,
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and executive order, regardl ess of whether or not they have

al ready been identified by the agency:

1

2
3
4.
5

Criminal conflict of interest statutes.

18 U.S.C. § 203
18 U.S.C. § 205
18 U.S.C. § 207
18 U.S.C. § 208
18 U.S.C. § 209

B. O her st at utes.

1. 5 US C § 4111 (Acceptance of contributions,
awar ds, and ot her paynents from 26 U S C
§ 501(c)(3) organizations)

2. 5 USC § 7351 (Gfts to superiors)

3. 5 USC § 733 (Gfts to Federal enployees)

4. 5 US. C app., 88 501 et seq. (Governnent-w de
l'imtations on outside earned income  and
enpl oyment) (except 88 501(b) and 505(3)).

5. 31 U S.C 8 1353 (Acceptance of travel and rel ated
expenses from non- Federal sources)

6. Et hi cs-rel ated agency-specific statutes

C. Executi ve orders.
1. Part | of Executive Order 12674, as nodified by

Executi ve Order 12731

48



2. Executi ve Order 12834

D. Regul ati ons.

1. 5 CF.R part 2635 (Standards of ethical conduct
for enpl oyees of the executive branch)

2. 5 CFR part 2636 (Limtations on outside
enpl oynent and prohibition of honoraria) (except
subpart b)

3. 5 CF.R part 2637 (Regulations concerning post-
enpl oynent conflict of interest)?®

4, 5 CF.R part 2639 (Interpretation of 18 U S. C
§ 209)°

5. 5 CF.R part 2640 (Interpretation of 18 U S.C
§ 208)

6. 5 CF.R part 2641 (Regulations concerning post-
enpl oyment conflict of interest)?®

7. 41 C.F.R part 304-1 (Federal travel regulation
accept ance of paynent froma non-Federal source for

travel expenses)

®Except where an underlying statutory provision has been
changed by revised 18 U . S.C. 8§ 207 contained in the Ethics Reform
Act of 1989, part 2637 renmains persuasive concerning the
interpretation of revised § 207.

Part 2639 of 5 C.F.R has not been published in the Federal
Regi ster.

“Part 2641 of 5 CF.R, inplenenting revised 18 U.S.C. § 207
contained in the Ethics ReformAct of 1989, has not been published
conpletely in the Federal Register
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8.

Agency supplenentary regulation prepared as an

addendumto 5 CF. R part 2635

Enf or cenent of Requirenents and Restrictions.

Procedural requirenents.

Thr ough di scussions with ethics officials and a revi ew of

t he

reports and docunents in |. above and any other

pertinent docunents, ensure that:

1

The agency has referred or is intending to refer
for crimnal prosecution any violations of
18 U S.C. 8 1001 (Fraud and False Statenents--
Statenents or entries generally) in accordance with
28 U.S. C. § 535;

The agency has referred or is intending to refer
for civil prosecution to the Departnent of Justice
in accordance with 5 U S. C app., 8§ 104(b) any
knowing and willful falsification or any know ng
and willful failure to file a report pursuant to
section 102;

The agency has assessed or is intending to assess a
filing fee of $200 in accordance with 5 U S. C
app., 8 104(d) and 5 C F.R 8§ 2634.704 agai nst any
i ndi vi dual who has filed a public report nore than
30 days after the report is required pursuant to

section 101; and
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The agency has or is intending to take pronpt and
effective admnistrative action related to any
violation of the procedural requirements in |I.
above in accordance with 5 C.F. R 8 2638.203(b) (9).
Such adm ni strative action may be either in lieu of
or in addition to any other action taken by statute

inlll.A 1. through 3. above.

Substantive restrictions.

Thr ough di scussions with ethics officials and a revi ew of

t he

reports and docunents in |. above and any other

perti nent docunents, ensure that:

1.

The agency has referred or is intending to refer
for crimnal prosecution any violations of the
crimnal conflict of interest statutes in I1.A
above to the Departnment of Justice in accordance
with 28 U S.C. § 535;

The agency has referred or is intending to refer
for civil prosecution or injunctive relief any
violations of the crimnal conflict of interest
statutes in Il1.A above to the Departnent of
Justice in accordance with 18 U S.C. § 216;
Violators of any of the other statutes in I|I.B.
above have been or wll be subject to any

penalties, etc. called for by statute; and
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V.

4. The agency has or is intending to take pronpt and
effective action--either in t he form of
di sciplinary and/or corrective action--related to
the violations in Il. above in accordance wth
5 CF.R 8 2638.203(b)(9). Such admnistrative
action may be either in lieu of or in addition to
any other action taken by statute in 111.B.1.

t hrough 3. above.

Overall Assessnent of the Ethics Program

Through di scussions with ethics officials, determ ne how
many enpl oyees at the agency worked in the ethics program
during the previous cal endar year on either a full-tinme
or part-tinme basis.
Through di scussions with ethics officials, determne if
there has been continuity in the admnistration of the
ethics program over the last few years. For exanpl e,
what turnover, if any, has occurred in the key ethics
official positions over the |last few years?
Thr ough di scussions with officials assignedto the office
of the 1G (or officials assigned to a simlar office in
t he absence of an 1 G, ensure that:
1. Any information devel oped by the IGis reviewed by
the DAEO to determne whether such infornmation

discloses a need for taking pronpt corrective
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action to renmedy actual or potential conflict of
interest situations in accordance with 5 CF.R
§ 2638.203(b)(11); and

2. The services of the agency's IGare utilized by the
DAEO when appropriate, including the referral of
matters between the DAEO and the 1 G in accordance
with 5 C.F.R § 2638.203(b)(12).

D. Based on what was found in ., Il., Ill., and IV.A, B
and C. above, assess whether or not the DAEO and
Al ternate DAEO are effectively coordi nati ng and managi ng
the ethics program in accordance with 5 CFR
88 2638.203 and 2638.702(a)(1).

E. If such coordination and nmanagenent in |V.D. above is
| ess than effective, assess whether or not the agency
head was effectively exercising personal |eadership in
establ i shing, naintaining, and carrying out the ethics
programin accordance with 5 C.F. R 8§ 2638.202(a) and, as
applicable, 41 CF. R 8 101-6.1009(j).

REPORTI NG FORVAT

A teamleader is to be assigned to all ethics programrevi ews
and shall be responsible for the witing and assenbling of the
report. However, all staff nmenbers nust recogni ze a high sense of
personal responsibility for the quality of their work. Each person

who wor ks on an agency review and report, at whatever stage, nust
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accept full responsibility for carrying out his or her functions
and for the best results thereof. The person responsible for any
part of the work should not release it to the next |evel until he
or she is convinced that it is accurate, conplete, factual, and
objective, and is willing to stand behind it as the best he or she
can do.

The audience for OGE s review reports can include the OGE
Director and staff, the agency head, the DAEO the |G and,
possi bly later, Congressional and GAO staffs. The organi zati on of
each report should be tailor-made for the information to be
reported and for the purpose to be served. OGE reports nmust be no
| onger than necessary to conmuni cate our nessage.

The basic nessage or central wunifying theme should give
direction and purpose to everything else in the report. Every
word, sentence, paragraph, and section should contribute to the
ef fective communi cati on of the basic nessage. All conclusions and
recommendati ons nust be supported by findings from the review
process. While the reporting format may differ depending on the
nessage to be sent, the standard reporting format should be
devel oped as either a letter or chapter report, with letters
transmtting the report tothe |G the DAEO (chapter reports only),
and the agency head (when corrective action is necessary in
accordance with 5 CF. R 8 2638.402 or at the discretion of the
Director). The Director generally will sign a letter or chapter
report and transmittal letters when corrective action is necessary,

when an agency has substantial problens that fall just short of
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requiring corrective action, or at his or her discretion. The
Deputy Director, OAP will sign all other reports and transmtta
letters. The basic formats for reports and transmttal letters are
as foll ows:
1. Aletter report (generally 1-15 pages) to the DAEO shoul d
i ncl ude:
! an openi ng paragraph citing OGE s review authority

and the organi zational el enents revi ewed;

a short section on prior QOCE reviews, as

appropri at e;

one or nore paragraphs or sections (wth
subsections, as necessary) sunmmarizing our current

revi ew findings;

a conclusions and recommendation(s) section (which
may consist of two separate sections in |onger

letter reports); and

a closing paragraph advising the DAEO of the
necessity to respond to OCGE wthin 60 days
concerning actions taken or to be taken on the
reconmendation(s) and of OGE' s six-nonth follow up
review (or in the case of a report with no form
recomendation, a statenment that OGE wll not
conduct a six-nonth follow up review).

2. A chapter report (generally 16 or nore pages) to the

DAEO, addressing issues of relative seriousness or
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conpl exity that cannot be accommobdated in a long letter,

shoul d i ncl ude:

! a chapter citing OGE' s review authority and the
organi zational elenents reviewed, OGE s prior
reviews (as appropriate), and the objective, scope,
and met hodol ogy used to conduct the review,

1 a chapter on the administration of the agency's
et hi cs program

1 a chapter on the public financial disclosure

syst em

a chapter on the confidential financial disclosure

syst em

a chapter on the ethics advice and counseling given

by agency ethics counsel ors;

a chapter on the ethics education and training

activities of the agency; and

a chapter on OGE's findings (sunmmarized),
concl usi ons, and recommendati on(s).
A transmttal letter to the DAEO or agency head,

encl osing a copy of the report sent to the DAEO shoul d

i ncl ude:
1 an openi ng paragr aph;
1 one or nore paragraphs sumrarizing our review

findi ngs and reconmendati on(s) (nore detail should
be provided in the transmttal letter to the DAEO

than in the letter to the agency head); and
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! a closing paragraph (which in the case of chapter
reports will advise the DAEO of the necessity to
respond to OGE within 60 days concerning actions
taken or to be taken on the recomendati on(s) and
of OCGE' s six-nmonth foll ow up review).

OGE' s reports should be accurate, conplete, concise, and
obj ecti ve. OGE's argunments for change should be |ogical,
per suasi ve, and based on denonstrated need. The denonstrated need
may be to conply with a statute, executive order, regulation,
procedure, etc., or sinply to exerci se coomon sense. The burden of
proof is on OGE, not the agency. The tone of OGE s reports should
be designed to encourage favorable reaction to its findings and
recomrendat i ons. Any agency argunent s agai nst OCGE' s
recommendati ons should be set forth in the report. OCGE' s
concl usions and recomrendations nust follow logically from the
facts presented.

Al'l of the prescribed reviewand report preparation procedures
must be applied with the objective of producing reports that
contain no errors of fact, logic, or reasoning. One inaccuracy in
a report can cast doubt on the validity of an entire report and
divert attention from the substance of the report. One' s
prof essional reputation and that of OGE is at stake. All factua
data, findings, and conclusions in OGE's reports nust be adequately
supported by enough objective evidence in the working papers to

denonstrate the bases for the recommendati ons. The team| eader is
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responsible for ensuring that all of the working papers are

prepared and mai ntai ned conpletely follow ng each review

FOLLOW UP

One of the nobst inportant aspects of OGE's work is the
conpletion of the followup review and the preparation of the
foll owup report. The Assistant to the Chief of the ProgramRevi ew
Division is responsible for ensuring that:

1. The DAEO responds to OCGE s report recommendati ons within

60 days fromthe date of the report.

2. Afollowup reviewsix nonths fromthe date of the report
is conducted to determ ne whether the agency has taken
adequate and effective action on each of the
recommendat i ons.

3. Based on the agency's 60-day response and the fol |l ow up
review, an internal report is prepared outlining what has
been done on each specific recommendati on contained in
t he agency review report, including a determ nation of
t he status of each recommendation (i.e., closed, or open
with nore foll owup work required).

Just because an agency plans to do what OGE has recommended
does not nean the recomendation is closed. OCE nust follow
through to ensure that the plan has actually been inplenented.
This may require further foll ow up work to docunent certain actions

t he agency has taken.
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